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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN
GEnALY C. MANK
ATTORNEY GENERAL
Ronoreble John Atehison
County Attorney
Cook gouaty
Gainesville, Texas
Dear Sir: Opli&on Ko, 0-1867
Re: Whather N )
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1zed and operated exclusively for such shari-
table purposes,

6. The 214 of any scientifio endeavor or cause,
desirnated und oarried on solely to contridute
to the betterzent of menkind,

The s¢t further provides that it is oreeted and
established for the exclusive purpose of promoting the welle
being of mankind in Navarmro County, Texas, but, upon unani-
mous vote of its nanaging trustees, elaewhere in the 3tate
of Texns. Section 14 thereof prov!des that 21) of the prop-
erty, whether real, personal, end/or =ixed, of whatever the
same may consist, snd wherever the same may be situated,
shall be exenpt from every tex levied and/or assesced by
the Ztate, and &ll of its subdivisions and runiaipalities.

. Tour request attacks the exexption in two -.ays,
that is, first, that Youse Bill No. 987 1s unconstitution-
al; and, second, that irf it {s not unconstitutional the
ganeral axemption statutes do not permit the exexption. e
will ¢isouss the guestions in that order,

Article 1319, Vernon's Annotated Civil Statutes,
provides that there shell be either pudlies or privete cor-
porotions in this State. It deflnes a public corporation
as one which has for its objeot the government of a portion
of the State. The atatute provides that there shall de
three kinfs of private corporations, to-wit, relirlous,
for charity or benevolenee, and for profit.

An examination of House Bill Ko, 987 discloses
that it is not a pudblic corporation within the meaning of
that term as defined by the statute; for it does not, in
any way, have to do with the government of any portion of
the 5tate, Therefore, the "Navarro Community Foundation™
nust, of necessity, be a private corporation.

“hile it i{s true that Iouse Bill No., 987 provides
that "Navarro Community Foundation™ shall be & "publie
oharitable” corporntion, we believe that this term is only
desoriptive to the objeoctives of the corporation, and was
not an attenpt on the part of the Legislature to amend by
implication irticle 1319 ag to the definitlion of a publie
eorporation.

That House Bill Wo. 987 is a speclal law there
can be no doubt. That term has many times been defined
ag an agt which relates to a particular person or thing
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of a olass. Clark vs, Finley, 54 S.7. 243, Austin Droe.
vs. Patton, 288 S.v, 182, and Bell County ¥s. Hall, 153
SeW, 121, vhere a law is general sud uniform throughout
the State, operating similarly on ell persons and loocnli.
tios of a class, it 1s not a speclal 1law, Allen vs., Ken-
pard, 116 XN.., 63, npd Ex parte Flake, 149 4,7, 146. 'louse
8141l Yo. 987 pertains only to the orestion and managenent

et Bl AT sars mven Mavacabtaon d e TrassmB add ae ¥t conll A am mamdh e
VA  wiT AMUTRL AW WHWRMLL VWY & VARGV VL alud uues LIVve Jerwnlil

to other corporations of the same class, nor 4oes it grant
the seme rights and privilsges to other corporations of
the same olsss, Therefore, in our opinion, Fouse Bill o,
987 18 a gpecinl law,

Article XII, leetion 1, of the Conetitution pro=-
vides that no private corporation ghell be erczted exce-t
by seneral law,

The Zupreme Court in the case of MNorth Side Reil-
way Company, et al. vs. Worthington, et el., 20 I.i, 1085,
speaking throurh Chief Justice Ceines, sald:

"Cur Constitution provides that corpora-
tions shall Ye created only by seneral lsws, and
it would seem that one purpose of the provision
was to prevent the legislature from granting to
onc corporation specisl povers or sjracial privie
leges.”

The above guotation of the purposes cf rticle
XIY, Seoction 1, of the Conetitution 1a no more ably demon-
strated thar in the cquestion at hsnd., ‘nong other spesial
privilegea granted to the "Xeverro Community Toundstion®
was the exan~tion from taxstion,

The Constitution also provides that the Legisla-
ture stall not by specisl law exempt property from taxza-
tion., Agein, that is what the legislature has attenpted
to do by special law,

The Thirty~third Leszislature of Texas passed an
et exenpting the Young liens Christien Assoolation from
taxation, Vernon Sayles' /fnnotsted Civil Statutes, 1941,
Article 7507, Subdiviaion 1 (a}. Thereafter the City of
San Antonio dbrought muit against the Y.M.C.A. fOor taxes.
San Antonio, et al, va, Y.lieCahe, 2685 5.,%. 844, Justice
Cobb, in his opinion maid:

“The Legislature is specinlly nrohibited
by Article III, 3eotion 56, from passing a

F A
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specis]l or looal law suthorizins the exem-tion
of property from taxation. This was what was
attenpted to be done in exe:ntins the property
of the Y. MeCoiro"

e are, therefore, of the opinion that the prope
erty of "Xavarro Community Foundation™ Is not exempt fronm
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987 1s unconstitutional, in tket it is violative of Arti.
cle XJI, Section 1, of the Constitution of Texns., e are
of the further opinion that the property is not exempt un-
der Seotion 14 of Fouse Bill No. 987, becouse it is an at-
tenpt to cxexpt property from taxation by special law con-
trary to Article IYI, <ectlon 56, of the Constitution.

The writer has geraonal knowledge that Treank N,
DPrane of Xaverro County, Texsa, conveyed a large amount of
groperty to the "Navarrc Community Founhdation". The Foun=-
"dation, at that time, wms on asasoclation of citizens of
Xavarro County, Tezas, who had aassooiated themselves to-
gether, as trustees, to ocarry out the purposes of the con-
veyance, 7These rurposes were the sane as those set forth
in House Bill Yo. 987, Ve also know that the ingtrument
esteblishing the trust provided that the Foundation should
be incorpersted unter the lews of Texes, if such coulé be
done, but in the event it could not be inoorporated. then
the trustees would earry out the trust, For that reason
we dsem it proper to discuss the guestion of whether the
property of the Toundation is exempt undar the general ex-
emption stotutes.

Article VIII, Seotion 3, of the Constitution pro=-
vides that the lLerislature nay, by general laws, exempt
from taxation all buildings used exoclusively an& owned by
in=titutions of purely nudblisc charity. Tursuant thereto
the legislature pessed Article 7150, Seotion 7, whioh reads
as follows:

"7ublic charities.- All bdullsinos bhelong-
ing to inatitutions of purely publle c¢harity,
together with the lands deloniins to and oosu-
pled by sush ingtitutions not leased or other-
wise uoed with a view to profit, unless suoh
rents and profits and all moneys and oredits
are appropriated by such inatitutions solely
to sugtain suoh lnstitutions and for the dene~
rit of the sick 2nd disadled nmembers and thelr
Tanilies and the burlal of the same, or for
the maintensnee of persons wiren unadble to pro-
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vide for themselves, whether such pernons are
menders ol auch institutions or not. An insti-
tution of purely publiec charity under this ar-
ticle is one whioh dispenses its 2id to its
meabers and others in sickness or distress, or
&t death, »ithout regerd to poverty or rishes
of the reciplent, alao when the funds, property
and asgets of sugh inastitutions ere placed and
bound ‘by its laws to relieve, aid and adniniaster
in any way t the relief of its rembers vhea in
want, aicknees and distress, mnd -provide homes
for its helpless and denpsndent membar: and to
educate and muintain the orphans of its deceansed
aemders or other persons.”

To ¢etermine the question, we must arrive st the
correct rule of coastructli-n. The Constitution pr:wides
that all taxes ahall be sgual and uniform. Artiele VIII,
Sectior 1. In order for the covernment to exist, it must
have the power to tax, and the property of those asoccepting
the Yenefits, protectlon, und privilegen of the rovernment
must bear thelir share of this burden, Taxation is, thers-
fore, the rule, atd exemptiorn from taxation the exception.
Cooley oo Taxation, Znd Id,, p. 204; Athans vs. Mavor, et
‘J... 74 '-:3. ‘;:.l-.ao

Exenption being the exoention to the general
Tule, it 48 not favored, and, when found to eoxist, the en-
aotment by which it is given will not be anlarged by eon-
struction, but, on the contrary, will be atrictly constru-
ed, Morris vs, llason, U S.¥, 519; Janta Ross Infirmary vs.
San Antonlo, 258 S5.%, 931, sand Cooley on Taxation, 2rt ¥4,,
Pre 804, 205,

In the crse of B, F,0.E, Lodgre va, City of Yous-
ton (Cive Appe) 44 S.W. (24) 488, in construing the expres-
sion "purely public charity”™, the court =aid:

“The word 'purely' is intended to modify:
the word 'oharity!, a2nd not the word *pudlie?,
80 as t0 require thae institution to heve a
wholly altruistie quality and exolude from it
every privete or selfish interest for prorit
or corporate gain, In law, the word *purely’
{8 used in the sense of and equivalent to
‘only', 'wholly', ‘exclusively', ‘completely?,
‘entirely', and 'ungqualifiedly*."

This hroldin: was sustained in the case of City
of Palestine vs. iilcsouri Pacific Lines Hospltal sssoocla~
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on, 99 3,%. (22} 11, and upon which the Suprene Qourt
mied writ of error.

Justice Greemwod, in the cuse of City of TMouston
is 300ttish Rite Senevolent Association, et al,, 230 3,%,
'8 {Sup. Ct.), 2aid that an institution wns one of “purely
blie charity” vhere:

*First, it nade no gnin or profit; second,
it socnmplished onde wholly benevolent; end,
third, it dbenefitted persons, indefinite in
nushers an? personalities, by preventing them,
through absolute gratuity, Lfrom decoming dbur-
Cens of society and the State.”

The case of Faschal vs, Aeklin, 27 Tex. 199, holds
at in a lesnl asense charity is defined as ax"gift to gen-
a1l publiec use”, and in the case of State vs. Texas Nutual
fe Insursnce Company, 51 S.W, (2&) 410, holds that charity

its legsl sense inplies giving without consideration or
segtation of return,

But tte Lecislature has restricted the ceneral
ining of the words “surealy public charities”, Article
30, Seotion 7, vhich reads ag follows:

" « « « An institution of purely pudlio
orarity under this artiocle is one vhich dis-
penses 1ts ai? t5 ito members =nd othLers iu
siokness or distress, or at deatk, without re-
FaTd to poverty or riches of the recipient,
algo when the funds, property and assets of
such i{nstitutions are placed and bound by its
laws to relieve, ald and adwminister in eny way
to the relief of its rembers when in vant,
sioknesa and ¢istress, and provide hones for
its helpless end dependent meabera and to edua-~

cate and maintein orphans of its deceaned nmen-
bers or other rersons.”

It is readily seen that the objectives and pure

o8 Of the Foundation are more oomprehensive than the
{islative definition, -

But ,resardless of this, the Constitution provides

t the buildings ~ust be used exclusively, and owned by
institution.

The word "buildings" also includes the land upon
sh they are situated, as has many times been determined,
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» lealing case or that cuestion s the caze of Cassieno
. Ursuline Acadeny, 64 Tex. 873,

Justioe Sreenmwood, in the oese of City of Mous-
1 vs, 3eottish Zite Benevolent .issoeiation, supra, said:

"It does not satisfy the ccnstitutional re-
quiremezt that use by others was paeranitted by
the owner to obtain revenues to be devoted en-
tirely to the owner's work of purely rublie ohar-
ity. lorris vs. Bason, 5 S.%, 519. !or 1s the
requirement satisfied by the feet that those
sharing the use pay no rent. Red vs, Johnson,
53 Tex., 288, The aotgal d%;!gg gg{ must De eXx-

lusive on the part of such an lnstitution as
avored by the congtitutional provision.”
(*mphasis ours,)

The above holding has bdaon austained innumerable

o8, that any property not used exclusively by the insti-
ion is not exempt,

It i5. therefore, our opinion that the property
"Kavarro Comnunity Poundation® in not erempt fron texa-
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